
Business of 1995 was an extremely useful forum to identify key regulatory concerns of the
community, and the Office of Advocacy continues to rely on the conference participants.

Most important, the latest amendments to the RFA will help enSUFe that the potential
of the RFA is reached to its fullest extent. If you have comments, please contact the Office of
Advocacy, U.S. Small Business Administration, 409 Third Street. S.W., Washington, D.C.
20416.

Jere W. Glover
Chief Counsel for Advocacy
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Overview

Prior to implementation of the Regulatory Flexibility Act (RFA) in 1980; small businesses
and other small entities shouldered the same burden of federal regulations as their larger
competitors, and with fewer resources.

For agencies that made good-faith efforts to comply with the RFA, there was a
fundamental change in the federal bureaucracy's method of regulating small entities, defined
in the act as small businesses, small governmental jurisdictions and small not-for-profit
organizations. It amended the Administrative Procedure Act to ensure that regulators examine
not just any alternative but those designed to reduce burdens or enhance benefits to small
entities.

Under the RFA, each agency must analyze how its regulations affect the ability of
small entities to invent, to produce and to compete. Agencies are supposed to balance the
burdens imposed by regulations against their benefits and propose alternatives to those
regulations that create economic disparities between different-sized entities.

The RFA, an outline for responsible, deliberate rulemaking, establishes a procedure
for looking at the effects of rules on small entities. Regulated small entities are encouraged to
participate in the development and consideration of alternate means of achieving regulatory
objectives. Federal agencies must consider establishing different compliance or reporting
requirements, timetables, or exemptions to take into account the resources available to small
entities.

The 1996 amendments update the requirements for a final regulatory flexibility
analyses-including a description of the steps an agency must take to minimize the significant
economic impact on small entities. In addition, whenever a small business feels adversely
affected or aggrieved by an agency rulemaking because of the agency's failure to comply with
the RFA, the small business may seek review of the agency's RFA compliance in court.
Finally, the requirements of the RFA now extend to Internal Revenue Service interpretative
rulemakings, previously exempt under the provisions of the Administrative Procedure Act.

The chief counsel for advocacy of the U.S. Small Business Administration has been
designated to monitor agency compliance with the RFA, and possesses authority to intervene
as an amicus curiae in court proceedings involving compliance with the RFA.
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Legislative History

Prior to passage of the RFA in 1980, both houses of Congress built a conclusive record of
disillusionment and discontent among the regulated small business community in a number of
hearings over a period of 10 years. Small businesses and other small entities repeatedly
claimed that uniform application of undifferentiated rules to them and to larger entities
produced disproportionate adverse economic hardship.

The Senate and House Small Business and Judiciary Committees heard reports from
small businesses, small cities and towns, and small non-profit institutions about the damaging
impact of regulatory policy. Evidence indicated that uniform application of federal regulatory
requirements imposed increases in the economies of scale and affected small entities I ability
to compete effectively. Reports on the bills of both houses of Congress cited these
disproportionate economic burdens on small business as contributing to declines in
productivity, competition, innovation and the relative market shares of small business.

The Senate passed the RFA, adding Chapter VI to the Administrative Procedure Act
on August 6, 1980. The Judiciary Committee's report on the original bill read as follows:
"The Committee believes that meaningful regulatory reform must be government-wide,
enforceable, and coordinated with the legislative framework for the agencies...." The report
went on to say, "The APA is the fundamental legislation upon which federal rulemaking is
based, and, together with the case law that has grown up around it, provides a foundation for
nearly all significant agency actions. This is where regulatory reform must be focused. "I

The House passed the measure on September 9, 1980. The bill was signed into law on
September 19, 1980, with most of the provisions taking effect January 1, 1981.

The RFA is a relatively short statute. Yet despite its brevity, numerous difficulties
arose in the interpretation and implementation of the act. Some of these problems are related
to the specific language of the statute; others are the result of ~ency indifference to the
mandate in the RFA. In either case, the history of implementation of the RFA has been
somewhat troubled and inconsistent. Since its passage, numerous attempts have been made to
amend or reinforce the RFA.

On September 30, 1993, President Clinton signed Executive Order (B.D.) 12866,
which, among other things, reinforced the RFA. To ensure that the agencies' regulatory
programs were consistent with the philosophy of weighing the costs and benefits of available
regulatory alternatives, E.O. 12866 required agencies to abide by a number of principles. A
partial list follows:

1) Each agency shall identify and assess available alternatives to direct regulation;

2) When an agency determines that a regulation is the best available method of
achieving the regulatory objective, it shall design its regulations in the most cost
effective manner to achieve the regulatory objective;

'Senate Report No. 96-878, 10.
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3) Each agency shall tailor its regulations to impose the least burden on society,
including individuals, businesses of differing sizes and other entities (including small
communities and governmental entities), consistent with obtaining the regulatory
objectives, taking into account, among other things, and to the extent practicable, the
costs of cumulative regulations; and

4) The Office of Management and Budget may require a more extensive and detailed
analysis for a rule if it affects a sector of the economy, including one predominantly
made up of small businesses.

Bills introduced in the 101st and l02nd Congress attempted to address RFA issues,
but died in committee. Legislation was also introduced in the 103rd Congress proposing
amendments to, among other things, amend the judicial review provisions of the RFA. The
judicial review provisions were added by the Senate to the House-passed version of H.R.
820, the National Competitiveness Act of 1993,. The bill did not pass.

In addition, in 1993 the Clinton administration's National Performance Review (NPR)
recommended that agency compliance with the RFA be subject to judicial review. The NPR
task force also recommended that the Office of Advocacy be authorized to draft govemment
wide guidance on compliance with the RFA.

In 1996, the Congress passed the Small Business Regulatory Enforcement Fairness
Act, expanding judicial review to the RFA and promoting increased understanding of and
voluntary compliance with federal regulations by small entities. On June 6, 1995, the Senate
bill, S. 942, was referred to the Senate Committee on Small Business. Hearings followed on
February 28, 1996. In a remarkable flurry of legislative support, and citing the efforts of the
White House Conference on Small Business, the Senate passed S. 942 with a unanimous vote
(100-0) on March 15, 1996. Early in the l04th Congress, the House:.of Representatives
passed the amendment to the RFA for judicial review in omnibus legislation, but the Senate
provisions were eventually adopted. On March 26, 1996, S. 942 was incorporated into H.R.
3136, the Contract with America Advancement Act, as the Hyde Amendment. On March 28,
1996, the bill was passed by the Senate by unanimous consent; and on March 29, 1996, the
Public Law 104-121 was signed by President Clinton.

The RFA amendments permit judicial review of agencies' compliance with the RFA,
update the requirements for a final regulatory flexibility analysis, and expand small business
review of rulemaking by the Occupational Safety and Health Administration (OSHA) and the
Environmental Protection Agency (EPA).

Whenever a small business believes it is adversely affected or aggrieved by an agency .
rulemaking because of the agency's failure to comply with the RFA, the small business now
may seek review of the rule in court. The court may review the final regulatory flexibility
analysis, the agency's certification that the rule has no impact on small entities, and the
agency's compliance with periodic reviews of current rules. Under the amendment, judicial
review also applies to interpretative rulemakings promulgated by the IRS.

The new law broadens the authority of the chief counsel for advocacy of the U.S.
Small Business Administration to file amicus curiae briefs on cases under judicial review.

In addition to amending the RFA, the new law amends the Equal Access to Justice
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Act, provides for a complaint process whereby small entities may register complaints against
aggressive enforcement officials, incorporates President Clinton I s directives on reasonable
penalty policies, and requires agencies to supply compliance guides for ail new rules with
significant small business impacts.
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The Act

The Regulatory Flexibility Act establishes that agencies shall endeavor to fit regulatory and
informational requirements to the scale of the businesses, organizations and governmental
jurisdictions subject to regulation. Under the law, federal agencies are required to determine
whether a regulation has a significant economic impact on a substantial number of small
entities. Agencies also are required to consider flexible regulatory alternatives for small
entities and assure that such proposals are given serious consideration.

Coverage

The RFA applies to every federal rule that requires public comment under the Administrative
Procedure Act, Section 553, or any other provision of law. The 1996 amendment extends this
coverage to interpretative rulemakings by the Internal Revenue Service.

The "small entities" intended to benefit from the act include three types:

1) Small businesses. The term "small business concerns" is defined in Section 3 of the
Small Business Act. The Small Business Administration I s general size standard
definitions are located in Title 13 of the Code ofFederal Regulations, Section 121.
Where SBA's size standards do not appropriately reflect the effects of a specific
regulatory proposal, agencies may develop more relevant size determinants for
rulemaking after consultation with the Office of Advocacy. If a size standard is used
in a rulemaking, the standard must also be approved by the SBA Administrator (15
U.S.C~ 632(a)(2».

2) Small organizations. Any nonprofit enterprise that is independently owned and
operated and is not dominant in its field is covered.

3) Small governmental jurisdictions. Governments of cities, counties, towns,
toWliships, villages, school districts, or special districts with populations of less than
50,000 are covered.

Increased Small Business Participation

The RFA marks a recognition that federal agencies, in order to develop awareness of their
rulemaking activities by small entities, must make greater outreach efforts. With the 1996
amendments, the act now requires the Occupational Safety and Health Administration and the
Environmental Protection Agency to formally collect information from small business
representatives for regulation development.

In rulemaking, all agencies are required to take some or all of the following steps in
order to solicit input from small entities:
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• Publish a semiannual regulatory agenda;

• Provide notice of rulemakings expected to affect small entities;-

• Publish proposed rules in the Federal Register;

• Provide a description of the impact a proposed rule is expected to have on small
entities as determined in initial analysis;

• Publish notice of proposed rules in publications likely to be obtained by small
entities, such as industry publications or trade association newsletters;

• Send direct notification of proposed rules to interested small entities or their
representatives;

• Conduct public forums on proposed rules to solicit comments using public meetings
or computer networks.

Small entities should participate in these processes. By interacting, both small entities
and agencies have an opportunity to fully examine the implications and alternatives of
regulatory actions. Small business participation in the process both ensures that agencies have
complete information and enhances the ability of small entities to challenge an agency action
in court.

Under Section 609(b) of the amended act, OSHA and EPA are required to convene
small business advocacy review panels for each rulemaking that will have a significant
economic impact on a substantial number of small entities. The act provides for a formal
process of collecting information from small entities; the representatives of small entities
likely to be affected will be identified by the chief counsel for advocacy before a proposed
rule is published. Input will be sought on the number and type of entities affected, the
projected cost of compliance and possible alternatives to the draft regulation. Following this
process, the interagency review panel, including employees of the agency, the Office of
Management and Budget's Office of Information and Regulatory Affairs and the SBA I s Office
of Advocacy, will prepare a report for the agency on the potential impact on small entities.

Semjannual Agency Agendas

In April and October of each year, federal agencies are required to publish a regulatory
agenda listing all proposed or final rules expected to be published in the Federal Register
during the following year. Rules to be included in the agenda are those likely to have a
"significant economic impact on a substantial number of small entities. II Publication of the
agendas lengthens the amount of time the small entities have to react to those proposals and
rules.
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Periodic Review

The RFA requires agencies to review all existing regulations to determine if they have a
significant economic impact on a substantial number of small entities. Those rules that have
an impact are reviewed to determine if the regulation should be continued without change,
revised or rescinded to minimize any significant economic impact. Review of all agency rules
within 10 years of adoption or the 1980 enactment date, whichever is later, is required.
Agencies are required to have a plan for the periodic review of rules.

Agencies are required annually to publish in the Federal Register their intent to
perform a periodic review of a given list of rules in the succeeding 12 months. The agency
must invite public comment. Agency periodic reviews must evaluate:

• The continued need for the rule;

• The nature of complaints or comments from the public received during the rule's
enforcement;

. • The complexity of the rule;

• The extent to which the rule overlaps, duplicates or conflicts with other federal
rules and to the extent possible, with state and local government rules;

• The length of time since the rule was evaluated or the degree to which technology,
economic conditions, or other factors have changed in the area affected by the rule.

Judicial Review

The 1996 amendments permit judicial review of agencies' compliance with the RFA.
Whenever a small business is adversely affected or aggrieved by an agency rulemaking as a
result of the agency's failure to comply with the act, the small business may seek review of
the rule or the agency I s RFA compliance in court.

The chief counsel for advocacy has been designated to monitor agency compliance
with the RFA and has the authority to intervene as an amicus curiae in court proceedings
involving compliance with the RFA. The court may review any claims of noncompliance by
the agency with respect to:

• Final regulatory flexibility analysis, including the agency's outreach to collect input
from small entities;

• Certification by the head of an agency that the rule will not, if promulgated, have a
significant impact on small entities;

• Periodic review of rules.
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Regulatory Analysis

Initial Regulatory Flexibility Analysis

The RFA requires federal agencies to consider the impact of regulations on small entities in
developing the proposed and final regulations. If a proposed rule is expected to have a
significant economic impact on a substantial number of small entities, an initial regulatory
flexibility analysis must be prepared. The initial regulatory flexibility analysis or a summary
of it must be published in the Federal Register with the proposed rule.

An initial regulatory flexibility analysis is prepared in order to ensure that the agency
has considered all reasonable regulatory alternatives that would minimize the rule I s economic
burdens or increase its benefits for the affected small entities, while achieving the objectives
of the rule or statute. The analysis describes the objectives of the proposed rule, addresses its
direct and indirect effects and explains why the agency chose the regulatory approach
described in the proposal over the alternatives.

Under Section 603(b) of the RFA, each initial regulatory flexibility analysis is
required to address: (1) reasons why the agency is considering the action, (2) the objectives
and legal basis for the proposed rule, (3) the kind and number of small entities to which the
proposed rule will apply; (4) the projected reporting, recordkeeping and other compliance
requirements of the proposed rule, and (5) all federal rules that may duplicate, overlap or
conflict with the proposed rule.

While these five factors are necessary elements to an adequate IRFA, they are not the
sole factors necessary to perform an adequate analysis. Most important, section 603(c)
requires that each initial regulatory flexibility analysis contain a description of any significant
alternatives to the proposal that accomplish the statutory objectives and minimize the
significant economic impact of the proposal on small entities. These alternatives could include
the establishment of differing compliance or reporting requirements or timetables that take
into account the resources available to small entities; the clarification, consolidation or
simplification of compliance and reporting requirements under the rule for small entities; the
use of performance rather than design standards; or an exemption from coverage of the rule
or any part of the rule for small entities.

Although agencies often overlook this possibility, regulatory flexibility alternatives
may include less stringent requirements for all regulated entities or for different classes of
regulated entities. The section 603(c) analysis, a key part of the regulatory flexibility analysis,
informs the decisionmaker of the pros and cons of each alternative, so he or she can make
informed regulatory decisions.

The steps necessary under 603(b) include:

1) A description of the reasons why action by the agency is being considered. This
is currently included in the preamble to all proposed regulations.

2) A succinct statement of the objectives and legal basis for the proposed rule.
This is currently included with proposed rules.
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3) A description of and, where feasible, an estimate of the number of small
entities to which the proposed role will apply. The agency describes the industry or
economic sector in total and its small and large entity segments, includes a description
of the industry or sector at the time of proposal, and explains any existing dynamics,
such as trends in employment or birth of entities.

The definition of a small entity is an important element of this analysis.
Agencies may either use the statutory definition of small entity or may propose an
alternate definition in consultation with the SBA Office of Advocacy. The statutory
small business definitions vary by 4-digit SIC code and are found at 13 CFR Part 121,
last repromulgated in the January 31, 1996, Federal Register.

In the analysis, "small" entities may be further divided into multiple classes of
small businesses, for example, 0-9, 10-49 and 50-500 employees. This segmentation
allows the agency to differentiate different types of effects on different-sized small
entities, which might lead to a different approach being applied to the very smallest
entities.

The agency must include a description of the industries and economic
sectors-as identified by, for example, their four-digit Standard Industrial Classification
Codes-that directly or indirectly would be affected by the proposed regulation.

4) A description of the projected reporting, recordkeeping and other compliance
requirements of the proposed role. The description should include an estimate of the
classes of small entities that will be subject to the requirement and the type of
professional skills necessary for preparation of the report or record. This cost analysis
should describe each item and estimate the costs, comparing large and small entities. It
should distinguish the initial costs from recurring or operating costs. This information
normally should be available in large part from the paperwork burden analysis
prepared under the requirements of the Paperwork Reduction Act.

5) An identification, to the extent practicable, of all relevant federal niles that
may duplicate, overlap, or conflict with the proposed role. This should include
information for regulated entities on other rules governing the same activities.

Certification: When a Full Analysis is Not Required

If a proposed rule is not expected to have a significant economic impact on a substantial
number of small entities, either adversely or beneficially, the agency is not required to
perform an initial regulatory flexibility analysis. In these instances, the RFA authorizes an
agency head to certify a rulemaking. To perform an adequate certification, an agency must
undertake a threshold analysis to determine the economic impact of a proposed rule on small
entities. Once this preliminary analysis is undertaken, an agency then can determine whether
to certify or undertake a complete initial regulatory flexibility analysis.

The certification of a finding of no significant impact on a substantial number of
entities must be published with the proposed rule in the Federal Register. The notice must be
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accompanied by an explanation of the factual basis for the certification. Under the 1996
amendments, the certification is subject to judicial review if the final rule is challenged.

There is currently no case law that identifies the "trigger" levels of "significant
economic impact," or "substantial number of small entities." However, because the purpose
of the analysis is to aid the decisionmaker in resolving regulatory issues affecting small
entities, it is the opinion of the Office of Advocacy that any rulemaking that generates the
interest of a significant number of small entities warrants the application of the RFA I S

analysis tools.

Final Regulatory Flexibility Analysis

When an agency issues any final rule, it must prepare a final regulatory flexibility analysis or
certify that the rule will not have a significant economic impact on a substantial number of
small entities. The fmal regulatory flexibility analysis must discuss the comments received,
the alternatives considered and the rationale for the fmal rule. Either the summary or the final
regulatory flexibility analysis itself must be published in the Federal Register with the fmal
rule. Under the 1996 amendments, the final regulatory flexibility analysis is subject to judicial
review if the final rule is challenged.

The new law amends the requirements of the final regulatory flexibility analysis
contained in the original 1980 legislation. Each final regulatory flexibility analysis must
contain the following:

1) A succinct statement of the need for and objectives of the rule;

2) A summary of the significant issues raised by public comments in response to the
initial regulatory flexibility analysis, a summary of the agency's assessment of such
issues and a statement of any changes made in the proposed rule as a result of such
comments;

3) A description and an estimate of the number of small businesses to which the rule
will apply or an explanation of why no such estimate is available;

4) A description of the projected reporting, recordkeeping and other compliance
requirements of the rule, including an estimate of the classes of small entities that will
be subject to the requirement and the types of professional skills necessary for the
preparation of the report or record; and

5) A description of the steps the agency has taken to minimize the significant
economic impacts on small entities consistent with the stated objectives of applicable
statutes, including a statement of the factual, policy and legal reasons for selecting the
alternative adopted in the final rule, and the reasons for rejecting each of the other
significant alternatives.
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Again, the most important section is the analysis of the relative merits and demerits of
the alternatives and the rationale for the final agency action. An agency may not simply rely
on its preamble to the final rule to comply with the requirements for a fmal regulatory
flexibility analysis. The RFA requires specific discussion of small entity alternatives designed
to reduce adverse impacts or enhance the beneficial impacts of a rulemaking.

The RFA amendments modify the Administrative Procedure Act requirements by
turning the consideration of small entity issues into a major component in rulemaking. Failure
to fully comply with these requirements could result in arbitrary and capricious rulemaking.

The Office of the Chief Counsel for Advocacy believes that although agencies may not
be legally required to perform an initial or final regulatory flexibility analysis on every
rulemaking, agencies should aspire to perform these analyses for every rule that would have
an economic impact on small entities. The act generally provides that agencies must prepare
both an initial and final regulatory flexibility analysis for rules that may have a "significant
economic impact on a substantial number of small entities." In practice, this requires agencies
to prepare an analysis whenever a rule's impact on small entities cannot be described as de
minimis. This practice will move away from speculative analysis towards more fact-based
decisionmaking within the spirit of the law. We believe that an agency's resources should be
shifted from the effort to determine whether regulatory flexiblity analysis is required to the
more productive consideration of regulatory options for small entities subject to the rule.
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Appendix A. Small Business Statistics

One of the most difficult tasks in preparing either an initial or final regulatory flexibility
analysis is locating statistics on small business. The information in this appendix has been
furnished to assist with development and review of initial and final regulatory analyses.

There were an estimated 22.1 million business tax returns filed in 1994. Of these,
68.3 percent were sole proprietorships, 20.6 percent were corporations and 11.1 percent were
partnerships. By most size standards issued by the U.S. Small Business Administration, about
99.7 percent of all firms are small and have fewer than 500 employees and less than $25
million in sales or assets.

About 23 percent of the tax returns filed are filed by about 5.1 million employers; the
remainder represent the full- and part-time self-employed.

Ideally, data used to analyze the cost and benefit of government regulations should be
data for individual firms-termed microdata. However, virtually all publicly available data is
confidential by law-meaning that individual names and addresses cannot be disclosed.
Therefore, most government agencies that collect data release summary information on
groups of firms by industry, size or location.

The data sources available and listed below generally cover statistics on industries I

employment, payroll and receipts. Most available data bases do not cover fmancial data-the
balance sheet and income statement information that is needed to analyze the cost of
regulations. This is the most sensitive type of information and is rarely available even in
aggregate form; profit information is usually unavailable.

While Census data will always lag behind the calendar three to four years, new data
on firm dynamics-especially births and deaths-is becoming more readily available from the
private sector, especially in cooperation with Wells Fargo Bank, the National Federation of
Independent Business and the Gallop Organization.

A listing of data sources is provided in the SBA I S Catalog ofSmall Business Research,
order no. PR-861 (Springfield, Va.: National Technical Information Services, 1995). NTIS
can be reached at (703) 487-4650.

The sections following provide term definitions used in data collection and summarize
the data currently available.

Defmitions of Small Business Entities

Establishments. An establishment is the smallest unit in which business activity is conducted
and on which statistical information is collected. The establishment concept makes no
reference to either ownership or taxpaying status. Furthermore, establishments may be
branches of larger firms and differ from separately owned and operated businesses of similar
size in purchasing power, advertising coverage, management and control systems, technical
resources, and access to capital and credit. Most very small businesses are single
establishments.
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Enterprises. The enterprise concept refers to all establishments owned by a "parent"
company. For instance, an enterprise may own subsidiaries, branches and unrelated
establishments. In most instances, it is necessary to use the enterprise concept to study the
characteristics of small firms since the ownership issue is critical for assessing the impact of a
given policy. About 15 percent of total employment is in small establishments (fewer than
100 employees) owned by larger firms (more than 100 employees). There are 5.1 million
enterprises in the SBA Small Business Data Base and 6.3 million establishments.

Taxpaying Units. The concept of taxpaying unit refers to the legal organization of a business
as a sole proprietorship, partnership, or corporation. Generally, tax data make no precise
distinction between establishments and enterprises. This makes comparisons across data
sources difficult, particularly for large multi-establishment firms, which can file taxes as
either enterprises, branches (subsidiaries) of a parent enterprise, or consolidated corporations.

SBA IS Census-Based Small Business Data Base

Beginning in late 1991, the Office of Advocacy of the SBA contracted with the Economic
Surveys Division (ESD) of the Bureau of the Census to produce linked longitudinal data files
on an enterprise basis. The data base is an extension of Census' Enterprise Statistics program.
The data base includes information from 5.1 million enterprises and 6.3 million
establishments.

Some of the data have already been published in a number of sources, including The
State ofSmall Business: A Report of the President, publication no. 00273-0-סס045-0

(Washington, D.C.: U.S. Government Printing Office, 1994)._Other tables from this new data
base are published in The Handbook ofSmall Business Data: 1_994, publication no. 045-000
00270-5 (Washington, D.C.: U.S. Government Printing Office, 1994). The U.S. Government
Printing Office may be reached at (202) 512-1800.

The SBA Office of Advocacy data files generally include the number of
establishments, firms, payroll per firm, payroll per employee, receipts per firm and receipts
per employee for five major size classes: firms with fewer than 20 employees and those with
20-99, 100-499 and 500 or more employees. The data are broken out by location and/or
industry. For an example, see the table on page 19.

Cross-sectional files of the raw data were produced for 1988, 1989, 1990, 1991 and
1992, and 1993 data are expected to be added. The files are available in hard copy in
looseleaf notebooks, on reproducible floppy disks and in Lotus files on SBA's computers.
Data are generally available at the four-digit level of industrial detail for the United States and
at the two-digit level for individual states.

Customized tabulations or copies of the data base are available. However, cost and/or
delays can be expected because of recent budget restrictions. Inquiries may be directed to Mr.
Ken Sausman, Chief, Research Programming Branch, Bureau of the Census at (301) 457
25628 or Dr. William Whiston, Chief, Research Contracts Branch, Office of Advocacy, (202)
205-6530. No individual names or addresses may be provided from the data base; these are
confidential by law.
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Minority- and Women-Owned Firms

Regular Census data for minority- and women-owned businesses are not yet available. The
Bureau of the Census will eventually link data for minority- and women-owned businesses
(those with employees only) to the cross-sectional fIles for 1992.

The new Census Bureau annual survey of women-owned businesses will eventually be
incorporated into the SBA data tabulations for firms with employees. It should be noted that
about 85 percent of women- and minority-owned firms have no employees and that only the
about 15 percent of firms with employees will be part of this data base.

Job Creation

Census files now available for the 1989-1991 and 1990-1992 periods are the first U.S.
government data files from which job creation can be studied for all industries.

Studies of Small Firm Financing

Federal Reserve Survey ofSmall Business Finances

Within the last five years, two major surveys of small firm finances have been conducted by
the Federal Reserve Board and the U.S. Small Business Administration. The National Surveys
of Small Business Finances (NSSBF) have been the most detailed examination to date of the
credit needs of small firms, as well as their sources and uses offunds. In each survey, more
than 5,000 small firms with fewer than 500 employees each provided detailed answers on
their uses of banks and bank services and alternative sources of credit, their difficulties
encountered in borrowing or raising expansion capital, and their level of satisfaction with
each type of service. (Because of data limitations, firms without employees were not included
in the two surveys.)

Some of the highlights of the two NSSBF surveys included:

• Only 1 in 20 small firms with employees reported using funds from a mortgage for
business purposes: this finding was somewhat surprising. The survey excluded very
new home-based firms;

• Lines of credit were reported in use by about 55 percent of male-owned firms and
50 percent of female-owned firms (1994 survey);

• Trade credit was used by 61 percent of small firms; 4 in 10 small businesses used
personal credit cards for business purposes.

16



Federal Reserve Survey of Consumer Finances

Several times during the past 15 years, the SBA has analyzed the household asset information
for those sections of the Consumer Finance Survey (CFS) pertaining to business startup or
ownership. In general, the survey data indicate those percentages of a household I s assets that
may be considered part of the business, either directly and indirectly.

The CFS was replicated by the Federal Reserve Board in 1995. Preliminary
tabulations should be available in the form of summary files during 1996.

Census Characteristics ofBusiness Owners

For the year 1987 and again for the 1992/1994 period, the Bureau of the Census, under
contract with the Minority Business Development Agency of the U.S. Department of
Commerce and the SBA I s Office of Advocacy, produced the Characteristics of Business
Owners (CBO) data. The CBO is a survey of 125,000 small firms-roughly divided equally
into African-American, Hispanic, Asian-American, women-owned and nonminority male
owned firms. To be included in the CBO sampling frame, firms needed $5,000 in sales in
each respective year and had to have filed a tax return.

The CBO is the only nationally representative source of data for many of the variables
it covers. The CBO includes data on the demographic characteristics of the owner, such as
age, gender and years of prior experience, and on the characteristics of the firm itself, such
as sales, export status, franchise status, hours and weeks worked by the business owner,
sources of debt and equity capital and whether the firm is home-based.

The 1992/1994 version of the CBO is expected to be available in 1996.

Internal Revenue Service Statistics ofIncome

Each quarter, the Statistics of Income Division of the Internal Revenue Service (IRS)
publishes the SOl Bulletin. This publication contains data for both households and businesses,
and it is an invaluable source of historical information. Data on business firms is generally
provided by receipt size class for proprietorships, partnerships and corporations.

Information on business profits from IRS is elusive. For sole proprietors and
partnerships, only data on net income are available. Statistics on the preferred
variables-return on assets or return on investment-are not obtainable directly from the tax
return; they may be found only in balance-sheet information.

For small business corporations, data are more readily available. The IRS I Source
Book for Corporations contains data for corporations by asset size class. Balance sheet and
income statement information is available for corporations in about 15 different asset classes.
From these detailed data, it is possible to calculate rates of return on assets as well as the
profits of small business (generally subchapter S) corporations.
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Data on Self-Employed Persons

Each year, the March Current Population Survey (CPS) of the Bureau of the Census asks a
series of expanded questions about self-employed persons as part of its frrm size supplement.
These questions include the hours and weeks spent working in the business during the
previous year, the income earned, the demographics of the business owner, whether the fIrm
(owner) has or provides benefits and several related questions about the industry of the firm.

Private Data Sources

The Kauffman-Ernst & Young Data Base of Fast Growth Companies (KEYFGC) is a
promising new data base that relies on data from two sources: the accounting firm of Ernst
and Young (for employment and sales information) and the Dun and Bradstreet Corporation
(for financial data). Four years of information are currently available on each firm, including
income statement and balance sheet information.

The major promise of this data base is the ability to understand where and how fast
growing companies develop over time-including their detailed locations and industries. In
addition, the KEYFGC data set is one of the only data bases with actual financial data
available on individual (but unidentified) companies.
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Table: Employment and Payroll of Businesses
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PUBLIC LAW 96-354-SEPT. 19, 1980 94 STAT. 1165

Appendix B

94 STAT. 1164

Sept. I'. \tao
IS. 2991

lIe,ulatol')'
Fle.lbllity Act.
II USC GOI note.

5 USC 601 note.

~

PUBLIC LAW 96-364-SEPT. 19, 1980

Public Law 96-354
96th Congress

An Act
To amend til Ie 5. United S1atel Code. to Improve Federal rulemakln. b, ere.tln.

procedurea to .n.l,.. the ....Iablllty of mo.. nnlb" ftI\llatory.p~ lor
.mall enUti.., .nd for other purpoaee.

Be if enacfed by 'he Senafe and HOUle of R~n!sen'alilJaof 'he
Unifed Slale, ofAmtrka in CoIII'ft'tWembkd, That thll Act maybe
cited as the "Ret.'Ulatory Flexibility Act".

FINDINGS AND PURPOSES

SEC. 2. (a) The ~nP.l!ss nnds and declares that-
(1) when .....in' regulatione to protect the h.alth, .rety ancl

economic wetrare of the Nation, Federal a,enci.. ehoulcl leek to
achieve statutory goals as effectively and emciently .. possible
withoutlmp08in, unnecessary burdens on the public;

(2) laws and regulations designed for application to large scale
entities have been applied uniformly to small busine..", small
organizations, and small fOvemmental jurisdictione even though
the problems that Bave nse to government action may not have
been caused by those smaller entitles;

(3) uniform Federal regulatory and reporlin, reguirementa
have in numeroue instances ImfK.l88d unnece&8lll'J anddlep~
tionately burdenlOme demandS includiRlI.al, accounting and
consultln, costa upon 8mall bueinessee. email organizations, and
smalllJovernmental jurisdictionewith limited reeources;

(4) the failure to ~Ize differences In the scale and
resources of regulated entities has In numerous lnataneN
advenel, affeeted com~tltion In the marketplace, discoura,ecI
Innovation and restricted Improvementa In productivity;

(5) unnecessary regulationl create entry barrlen in many
industrietl and discourage potential entrepreneul'll from intro
ducing benenclal producta and proceuee;

(6) lIle/ractice of treating all replated businell8ell, organiza
tions. an governmental Jurisdictione .. equivalent may lead to
Inefficient use of"lUlatory eaenqr resourcea. enforcement pr0b
lems, and, in some cases, 10 actions Inconsietent with the I....
laLive Intent of health, eafet" en.tronmental and economic
weirare le.....tlon;

('1) alternative replatofJ aPJ!l'O!t:hea which do not conRict
with the etated ob.ledlftlorappDCaD18 etatutM mar be .YlIDlble
which Dllnlmlr.e lhe .....Ir_nt economic Im~ct of rules on
email bualn_.lmallol..lanizatlona.and.mill lovemmental
juri8dictlonr,

(8) the process by which Federal replationa ar. develoDed and
adopted Ihould be relbnnecl to regal... apDci. to IlOIlcit the
Ideas anel commeDts of Imall bumeues, Imall o!lanlzatlolUlt
and emallgovemmental Jurisdictione to examine tile Impact of
prolJOtJed IIftd edltln« rules OD euch eDtities, and to review tbe
continued need for emtiDI rule..

i
\
i

I

(1)) It II the purpose of this Act to establish as a principle or

!:atol'J issuance that agencletlshall endeavor, consistent with the
ob ives or the rule and orapplicable statutes, to fit regulatory and
In ormational requirements to the ICale of the bUllinesses, organiza
tione, and governmental jurisdictions subject to regulation. To
achieve this principle, agencies are required to solicit and consider
nexible regulatory pro~le and to explain the rationale tor their
actions to assure that luch proposale are given serious con8ideration.

ANAt.YSIS or REGULATORY FUNCTIONS

SEC. 8. (a) Title 5. United States Code, is amended by adding
immediately af'ter chapter 5the following new chapter:

"CIIAPTER 6-TIIE ANALYSIS OF REGUI.ATORY .'UNCTIONS

"Sec. 601. Definition
''8ec. 101. Retulelory e,end••
"See. 601. Initl.1 reJIIl.t01'1 ne.lblllt, .n.I,....
"Sec. 104. Finel replatory ne.lbllIt, .nal,.1I.
"See. 105. A'IOld.nce of duplk.tI,e or unnfCelSllry .n.ly....
"Sec. 108. Elfect on other law.
"Sec. 601. Preparation of .n.lyses.
"Sec. 608. ProCedure for waiver or dela, or completion.
"Sec. 6ot. Procedul"ft ror 18therln, commentl.
··Sec. 110. Periodic "view ofrules.
"Sec. III. Judici81 review.
"Sec. 112. Reportaand Intervention rillhla.

"1601. Dennitionlt
"For furlJOSes of thi8 chapter-

, (1) the wrm 'agency' means an agency .. defined in section
651(1) oUhle title;

"(2) the term 'rule' means any rule tor which the agency
publlehee a leneral notice of pro~ rulemakin, pursuant to
section 563(1)) oUhis title, or any other law, including any rule of
general applicability governing Federal grants to Stale and local
lovernmenta for which the agency pro.tdes an 0rportunity for
notice and lJublic comment, except that the term rule' does not
Include a rule ot particular applicability relating to rates, wages,
corporate or financial structures or reorganuatione thereof,
prlcee, facilities, appliancee, services, or allowances theretor or to
valuations. costs or aecountlnl, or practices relating to 8uch
rates, wages, structures, prices, appliances, services, or
allowances;

"(8) the term 'small buslneu' hal the 8ame meaning 88 the'
term 'smull business concem' under 8f!Ction 8 of the Small
BUliness Act, unless an agencr, after conlultation with the
Office of Advocacy of the Small Buslne.. Administration and
an.er opportunity for public comment, eetablishes one or more
definltione ofsuch term which are appropriate to the activities of
the agency and publish.. such deRnltion(e) in the Federal
1leKi8ter; .

"4) the term '8mall orsanizatlon' meane any not·for·pront
ente~r1..which IIlndeDeridently owned and operated and la Dot
dominant In Its fielcl, unl... an agency establishes, after opportu
nit, for public comment, one or more dennitions of such term
which are apl»ropriate to the activities of the agency and pub
Ilshel such dermition(s) In the Federal Register;

>-

~
~
t=.
r
~
~

£luLl

~
5U&SI

,ui~
4
>
Q.
e....
!

lS usc 632



94 STAT. 1166 PUBLIC LAW 96-354-SEPT. 19. 1980 PUBLIC LAW 96-354-SEPT. 19. 1980 94 STAT. 1167

6 USC 802.

Publication In
Federal
~i!ter.

Trap.mlltel to
SBA.

Notice.

6 USC&G3.

Public commenl.
S USC 653.

Publication In
Federal
R~ller.

Tran.millal to
SBA.

"(6) the term 'emal1governmenlal Jurledlcllon' means pyern
mente of cltlel, eountiel. townI, townshl.... 'Vlll.... IChOoI dis
tricts, or ~a1 dlatrlcta, with • population of less than fin,
thousand, unless an lIPnc, establishes, after opportunit, for
public comment. one or mon definitions of such term which .re
appropriate to the activities of the aleney and which are baed
on such facton III location in rural or spanel, populated arell or
limited revenues due to the population of luch Jurisdiction. and
publishes such definltion(s) h' the Federal Register; and

"(6) the term 'small entlt,' ahall have the same meanlnllll the
terms 'small business', 'small organization' and 'small lovern
mental jurisdiction' defined In paragraphs (3). (4) and (6) of this
section.

'" 602. RelUlatory alenda
Uta) During the months or October and April of each ,ear each

agency shall publish In the Federal Register a regulatory nealbllit,
agenda which shall contaln-

"(I) a briefdt'IICriptlon of the IUbJect area ofany rule which the
agency eapecta to pro...or promul.s. which • likely to have.
significant economic Impact on a substantial number of small
entitles;

"(2) a summary of the nature of any such rule under considera
tion for each IUbject area listed In the agenda punuant to
paragraph (I), the objectives and legal basis for the Issuance of
the rule, and an approalmate echedule for completln, action on
any rule for which the agency has Issued a general notice of
proposed rulemaking and

"(3) the name and telephone numher of an agency official
knowlt!tlgeable concernl.., the Items listed In paragraph (I).

"(b) Each regulatory nexibilit, agenda shall be transmitted to the
Chief Counsel for Advocacy of the Small Business Administration for
comment.lfany.

U(e) Each agency shnll endeavor to provide notice of each repla
tory flexibilltr agenda to small entities or their representatives
throu,h dirce notlncatlon or publication of the agenda In publica
tions ikely to be obtained by such Imall entities and shall Invite
comments upon each subject area on theagenda.:

"(d) Nothing in this section precludes an agency from considering
or acting on any matler not Included In a regulator)' nealbUitl
agenda. or requires an agency to consider or act on any matter IIIlted
In such ncenda.

'" 603. Inltlol relulatory ftexlbllity anal,sis
"(a) Whenever an agency Is required by section 653 of this title, or

any other law. to publish general notice of proposed rulemaklng for
any proposed rule. the agency ahall prepare and make available for
public comment an Initial regulatory finlbilit, analysis. Such analy
sis shall describe the Impact of the proposed rule on small entities.
The Initial regulaton' Oealbillty analysis or a summary shan be
published In the Federal Register at the time of the publication of
general notice of prolJOlled rulemaklng for the rule. The ageney shall
transmit a copy of the Initial r.lalol7 fiexlbillty analysis to the
Chief Counsel for Advocacy of the Small Bualness Administration.

"(b) Each Initial regulatory nexibility analysis required under this
section sholl contain-

"(1) a de8crlptlon of the reasons why action by the agency II
being considered;

"(2) a succinct statement of the objectives of. and legal basis
for the proposed rule;

"(8l a descrilttlon of and, where feasible. an estimate of the
number of sman entities to which the proposed rule will apply;

"(4) a description of the projected reporting, recordkeeping ana
other compliance r~ulremente of the proposed rule. including
an estimate of the classes of sman entities which will be subject
to the requirement and the type of professional skills necessary
for .,..eparation ofthe report or record;

"(6) an Identification, to the extent practicable. of all relevant
Federal rules which may dupllcate. overlap or conflict with the
pro~drule.

U(c) Each Inilial regulatory nexiblllty analysis shall also contain a
description of any s!pincent alternatives to the proposed rule which
accomplish the etated objectives of applicable statutes and which
minimize any signincant economic impact of the proposed rule on
smoll entities. Consistent with the stated objectives of applicable
statutes. the analysis shall discuss significant alternatives such as-

"m the establishment of differing compliance or reporting
requirements or timetables that take into account the resources
available to small entilies;

"(2) the clarification, consolidation, or simplilication of compli
ance and reporting requirements under the rule for such smnll
entities;

"(3) the use of performance rather than design standards; and
"(4) an exemption from coverage of the rule. or any part

thereof. for such small entitles.
.., 104. Final re,ulatory nexibllity analysis

"(a) When an agency promulgates a linal rule under section 553 of
this title. a(ler being required by that section or any other law to
publish a general notice of proposed rulemaking, Ihe a~el1cy shall
prepare a final regulatory flexibility 811Olysis. Each Iinal re~ulatory
nexibillty analysis shall contoin--

u(1) a succinct statement of the need for. and the objectives of,
the rule;

"(2) a summary of the Issues raised by the public comments in
response to the initial regulatory flexibility analysis. a summary
or the assessment or the agency of such Issues. and a statement of
eny changes made in the proposed rule as a result of such
comments; and

"(3) a description of each of the significant alternatives to the
rule consistent with the Btated objectives of applicable statutes
and designed to minimize any sigmlicant economic impac\ of the
rule on Bmail entities which was considered by the agency. and a
statement of the reasons why each one of such alternatives was
rejected.

"(b) The agency shall make copies of the final regulatory nexibility
analysis avalleble to members or the public and shall publish in the
Federal Register at the time of pubhcetion of the final rule under
section 553 of this title a statement describing how the public may
obtain such copies.
"'60S. AYoldanc:e or duplicative or unnecessary anatyses

"(a) Any Federal .gency may perform the analyses reqUired by
sections 602, 603. and 604 of this title In conjunction with or as a part
of any other agenda or analysis required by any other law if such
other analysissotisnes the provisions oreuch sections.

5 USC 61lt
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"(b) Sections 603 and 604 of this title shall not applr to any
prorosed or final rule if the head of the agency cerllfies tha the rule
wil not, if promulgated, have a significant economic impact on a
SUbstantial number ofsmall entilles. Ifthe bead of the agency makes
8 cerlification under the precedin.aentence. the agency shall publish
luch certification in tbe Federal RePlter at the time of publication
ofgeneral notice ofproposed rulemaiinl for the rule or at the time of

C
ubUcation of the linal rule. alonl with a succinct statement explain
Ilg the reasons for such certification. and provide such certification

and statement to the Chief Counsel for Advocacy of the Small
Business Administration.

"Celln order to avoid duplicative action1 an agency may consider a
series of closely related rules 88 one rule lor the pUrpoeel of aectiOnl
602.603.604 and 610 of this title.

"§ 606. Effect on other law
"The requirements of sections 60S and 604 of this title do not alter

in any manner standards otherwfae applicable by law to agency
aclion.

"§ 607. I'reparatlon ol.naly&es
"In complying with the provisions of sections 603 and 604 01 this

title. an agency may provide either a quantifiable or numerical
description of the effects of a proposed rule or alternatives to the
proposed rule. or more general descriptive statements If quantifica
tion is not practicable or reliable.
"§ 608. Procedure for waiver or delay of completion

"Ca) An agency head may waive or delay the completion of lOme or
all of the req,uirements ofsection 603 of tliis title b, publishilwln tbe
Federal 1Ieg-lster. not later than the date of pubhcation of the final
rule. a written linding, with reasons tberefor. that the final rule is
being promulgated in response to an emergency that makes compli
ance or timely compliance with the provisions of section 603 of this
title imrracticable.

"(hI Except as provided In section 605(b). an agency head may not
waive the reqUirements of IeCtion 604 of this title. An agen~ head
may delay the completion of the requlrementa of 8ectlon 604 01 this
title for a ~riod of not more than one hundred and eighty daya after
the date of publication In the Federal Register 01 a final rule b~
publishing in the Federal Register, not roter than such date of
publication. a written finding, with reasons therefor, that the final
rule is being eromulgated in res~88 to an emergel!CY that makes
timely compl ance with the proVision8 of section 604 of this title
Impracticable. If the agency haa not prepared a final replatory
analysis pursuant to section 604 of this title within one hundred ana
eighty days from the date of publication of the final rule. such rule
shniliapse ond have no effect. Such rule ahall not be repromulgated
until a final regulatory Rexlbllity analyais haa been completed 1i1 the
agency.

"1609. Procedures for ptherln. comments
"When any rule II ~omu1pted which will have a .InUlcaDt

economic impact on a sUbstantfai number of lIIIlailentltlel,lhe head
of the agency promulaatlnl the rule or the officlet of the agency with
statutory responsibility for the promulgation of the rule .hall ....re
that small entitles have been liven an opporlunit, to participate In
the rulemaklng for the rule through techniques 8uchaa-

"(1) the Inclusion In an advanced notice of pro~sed rulemak
Ina. IIlllSued, oIa statement that thep~ rule may have a
IIPilicant economic effect on a substantial number of small
entitietj

"(2) the publication oIlenerai notice of proposed rulemaking
In publicationlilkel, tobe obtained bJ small entities'

'1S) the direct notification 01interelted Imall entitles;
"C..) the conduct of o~n conlerences or public hearings con

c:ernlngthe rule lor small entities; and
"(6) the adoption or modification 01 Blency procedural rules to

reduce the COIIt or complellity of participation in the rulemaklng
by small entitles.

....10. Perlodlc revIew 01 rules
"(a) Within one hundred and .lahty da~ aRer the effective date of

this chapter, each llIeney ahall pu'1»liso In the Federal Register a plan
lor the perlodic review of the rules issued by the agency which have
or will tiave a significant economic impact upon a substantial number
ol.mall entitlel. Such plan mar. be amended by the agency at any
time by publishl... the revision n the Federal Register. The purpose
01 the review shall be to determine whether such rules should be
continued without change. or should be amended or rescinded.
consistent with the stated objectives of applicable statutes. to mini
mize any signi8canl economic Impact of the rules u~n a substantial
number oIluch ameli entitle•. Ttie plan shall proville for the review
01 all such aleney rules existing on the effective date of this chapter
within ten ,ea... ofthat date and lor the review of such rules adopted
after the effective date 01 this cha~r within ten years of the
~ublicationof such rules as the final rule. If the head of the Bgency
determines that completion 01 the review of existing rules Is not
feasible by the established date. he shall so cerlify in a statement
published In the Federal Register and may elltend the completion
date by one year at a time for a total of not mOre than live yea....

"(b) In reviewing rules to minimize any slgnilicant economic
impact of the rule on a aubstantial number of small entities In a
manner consistent with the alated objectives of applicoble statutes,
the agency shall CDlUlider the following factors-

"(1) the continued need lor the rule;
"(2) the nature 01complaints or comments received concerning

the rulelrom the p"ubllc;
"(3) the compleaityolthe rule;
"(4) the extent to which the rule overlaps, duplicates or

conRicta with other Federal rules, and. to tbe extent feasible.
with State and Iocalcovemmental rules; and

"(6) the lenph of time since the rule has been evaluated or the
degree to whICh technolOBY.Leconomic conditions, or other facto...
have chan,eeI In the area anected ~J the rule.

"Cc) Each year, each agency Ihetl pUblish in the Federal Register a
list of the rules which have a sijnificant economic impact on •
eubstantlal number of 8mall entitles, which are to be reviewed
punuant to this section durlnl the succeeding twelve months. The
list shaD Include. brieldeacrl,Uon ofeach rule and the need for and
leaet baais of sucb rule and shall lnYl'" public comment upon the
rule.
·"111. Judicial review

"(0) Euept aa othenrile DIOvided In 1UlJeectJ0n (b). any determlDa
tlon by an agency concemlnl the appllcabUlty of any of the prem-

~ usc 610.

plan, publicalion
in Federal
Rp.ister.

Considpr8lioll
fsclon.

publicalion ill
Federal
~.i.ter.

5lJSC 611.



94 STAT. 1170 PUBLIC LAW 96-354-SEPT. 19, 1980

I

I \

I;
i I

Submlt..1 to
P""nt.nd
con....ion.1
committee-.
6 IISC G12.

5 USC 601 note.

Ilonl of thll chapter to any action of the agency shall not be lubject to
Judicial review.

"(b) Any regulatory Oexlblllty analye" prepared under eectlons 603
and 604 of this title and the compliance or noncompliance 01 the
ageney with the _p!ovIBlons of this chapter shall not be subject to
Judieial review. When an action for judleial review of a rule il
lnstltuted, any regulatory Oexibillty analysis for luch rule Ihall
constitute part of the whole record of ageney action In connectlon
with the review.

"(c) Nothing in thil eection bare judicial review ofan, other impact
statement or similar analyBil required by any other law il judicial
review of 8uch statement or analysis Is otherwise proYided by law.

'" 612. Reports and Intervention rl,hts
"(a) The Chief Counsel for Advocacy of the Small DUllneu Admin

istration Ihall monitor agency compliance with thl. chapter and .hall
report ot least annually thereon to the President and to the Commit
tees on the Judiciary of the Senate and House of Representatives, the
Select Committee on Small Busine. of the Senate, and the Commit
tee on Small Business orthe House or Rer»resentatlves.

"(b) The Chief Counsel for Advocacy or the Small Business Admin
istration is authorized to appear as amicus curiae in any action
brought in a court of the United States to review a rule. In any such
action, the Chief Counsel is authoriaed to present his views with
respect to the elTect orthe rule on small entities.

"(c) A court of the United States shalllJl'ant the application of the
Chief Counsel for Advocaey of the Small Buslne. Ailminlstratlon to
appear in any such action for the purposes described In subsection
(bl....

EFFECTIVE DATE

SEC. 4. The provisions or this Act shall take elTect Januafl I, 1981
except that the requirements of eectlons 003 and 604 oftitle li, Unlt;i
States Code (as added by section 3 of this Actlshall apply only to rules
for which a notice of proposed rulemaking Is issued on or after
Januory I, 1981.

Approved Selltember 19, 19t10.

t',
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Subtitle D-Relulatory Flexibility Act
Amendments

BEC. 241. REGUlATORY fl.EXIDIUTY ANAl.YSI::S.

(a) INITIAL REGUlATORY FLEXIBILITY ANALYSI8.-
(I) SEC1'ION 8oJ.--5eclion 603(0) of title 6, United Slatel

Code, Is amended-
(A) by Illserling after "proposed rule", Ihe phrase ",

or publishea • notice of propoled rulemakin, for a..
Interr.retatlve rule Involving lhe Internal revenue laws of
the t nlted States"; and

(BI by inserting at the end of the subsection, the follow
ing lIew sentence: "In the case of an Interpretallve nale
InvolvinG the Internal revenue law. of the United Stale.,
lhls chapter applies to Interpretative rule. published in
lhe .'ederal Register for codification In tile Code of Federal
Ilcgulallons, but only to the extent that such Interprelatlve

N rulea Impose 0 .. small entilies a collection of Information
~ requi ..ement....

(21 St:CTJON 601.-Section 601 of title 6, United States Code,
II ameQlled by Ilrlkln, "and" at the ent' of raralr.Ph (6).
by Ilrlklng the period at the end of para,rallh t6 and Insertln,
"; and", lIud by adding .t the end the following:

"(7) Ihe term 'collection oflnform.Uon'-
"(A) means the obtaining, causing to b, obtained, lolle

iline. or requlrin, the disclosure 10 third partlel or the
public, of facts or opiniona by or for an agency, regardless
of form or format, c.llIn, for elther-"en answerl to Identie.1 guesliona posed to, or

itlenlleal reporting or recordkeepln, requlrementa
In,posed on, 10 or ,"ore perlons, olher th.n a~nclea,
Instrumentaliliel. or employees of the United Slatel;
or

"(ii) anewers to questions rosed to a,encles,
Instrument,'ities, or employ••a 0 the United Statea
which are to be uaed for Beneral stallstlca' purpoaes;
and
"(D) ahall not Include a collection of Informalion

described under aeetlon 3618(c)( 1) of Utle 44, United Statel
Code.
"(8) RECOllOKEEPING REqUIREMENT.-The term 'record·

keeplnlf requirement' meana a regulrement Impoled by .n
'Iencyon personl to malnt.ln Ipeclfied records.-.
(b) FINAL Ra::OUl.ATORY FLEXIUILITY AtIAI.YSI9.-$eclion 604 of

title 5, Unlled Slates Code, Is amended-
(1) In subsection (a. to read as follows:

"Ca. When all agency promulgatel • nnal rule under leetlon
653 of this tille, aRer beln, reqUired by tilat lectlon or .ny other
law to publish a general notice of propoled rulemlklnl, or promul·
gates a final Interprelatlve nIle Involving the Inlemal revenue

lawl of the United SLaLes al described In lectlon 603(11), the agency
aba" prep.re • nnal rell'll.to" ne.lbUity an.lysll. Eacb final regu-
latory nexlbility analYlls ahall contaln- .

"( l) a succinct slat'lnent of lhe need for, and IIhjeclives
of, the rille;

-(2) a lummary of the IlgnIRcant Issuea raised by Ihe
public comlnentl In relFon.. to lbe Initial regulatory nexlbllity
.n.lysla, a lummary 0 the .Iseslment of the aBeney of auch
Inues, and II Btalement of any changes mllde in Lhe I.rollosed
rille as a result of auch comments;

"(3•• description of .nd .n eeUmate of the number of
email entltlel to which the nile will apply or an explanation
orwhy no sucll ealilnate il av.llable;

"(4) • description of the projecLed retJortln" recordkeeplnG
and other compliance requlrementl of the nale, Indudln, an
eltlmate of the elaslea or amall antltlea which will be lubject
to the requlrelnellt and the type of ptof.lalonal sklllll necessary
for preparation of the report or recoiel; and

"(6) a description of the Itepa the agency hal taken to
mlnlmlle the Ilplncant economic Impact on amall enUtiel
conlllLenL with the at.tecl objectlvel of applicable statutes,
'ncludln, a sLatement of the factua'. polley, .nd legul reaSOll1
for .eletting tha .Item.tlve .dopted In the final rule and why
eacb one of tha other ".nlnc.nt alternaUves to the rule consld·
erecl b)' tbe alency which afred the Iml,acL on 8mall entities
was rejected...· and

(2' In luLaeellon (h', by Itriklh, "at the time" and all
thaL foIlowl and 'nlert nl "auch ...alylll or a 8U1nmary
thereof.".

SEC.IU. JUDICIAL Rta'lEW.

Section 8 I I of title I, Ualtecl St.tea Code, la amended to
read .a rullowll:

""II. Judicial review
"(aX l) For any nale lubJect to thll ch.pter, • amall entity

that II adveraelr. .(fected or ......ved bl final apnC)' action II
entitled to Judie al ",view of a.ene, compliance with the require
mentl of lecllons 601, 60•• 60&<b), 608(bJ, .ad 010 In accordance
with ch.pter 'I. Alency compll.nce with lectlona 60'1 and 609(a)
....U be Judicially reviewable In connection with Judicial review
of lcellon 804.

"(2) Each court having Jurl.dlctlon to review such rule for
comr"anee with HctloD &U, or under any other provilion of law,
Ih.I hava jurlldictlon to review a,,/ cl.lma or noncomplianc. wit"
leetlonl 601, 60., 605(b). 608(b), an 610 In accordance with chapler
.,. Alency compliance with aectloal 801 .nd 809(.) .hall bo judicially
revlew.til, In conaection with Judicial review ofeectlon 604.

"(3MA) A Imall enUt, may leak .uch review durlnl the period
belinnln, on tha dote 0 nnal l.eaC7 .ctlon .nd encllng on. ,ear
later, except th.t where a provlalon of law requlrel that an .ctlon
challen"n, a final Ilenc.-, actioD be commenced before the eaplra·
lion of one Je8l', auch le.ler period Ihall apply to an acLlon for
Judicial review under thil aectlon.

''(0) In the calle where an agency del'yl the I••uance of a
final rell'llatory ne.lbllit, .naly.11 pursuant to aectloa 808(b) of
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thl. chapter, an action for Judicial review under this section shall
be med not later than-

"(I) one year after the date the analysis Is made available
to the public, or

"(Il) where a provision of law regulres that an action chal
lenging annal alency reJUlation tie commenced before the
expiration of the I-year period, the number of days specified
in such provision of law that Is after the date the analysis
Is made available to the public.
"(4) In Irantlnl any relief In an action under this section,

the court shall oreler the agency to take corrective action consistent
with this chapter and chapter 'I, Including, but not limited to

"(A) remanding the rule to the agency, and
"to) deferring the enforcement of the rule against small

entitles IInless the court nnds that contlnlled enforcement of
the rule Is In the public Interest.
"(6) Nothin, in this subsection shall be construed to limit

the authority 0 an-, court to stay the effective date of any rule
or provision thereor under any other provision of law or to Irant
any other relief In addition to the regulrements of this section.

"(b) In an action for the Judicial review of" rule, the regulatory
nexibility onnlysis for such rule, Inciudlng an analysis prepared
or corrected pursuant to paragraph (a)(4), shall constitute part
of the entire record of agency action in connection with such review.

"(c) Comp1iance or noncompliance by an agencr with the provi
sions of this chapter shall be subject to judicia review only In
accordance with this section.

"(d) Nothing in this section bars Judicial review of any other
hnpoet stntement or shnllar analYll1 required by any other law
If Judicial review of such statement or nnolysls Is otllerwlse per
mitted by law.".

~1Io~C. 2'1:1. TEUINICAL ANU CONFOIlI\IING AI\IENUI\IENTA.

(a) Sc;ction 60!l(h) of tllIe 6, United States Code, Is amended
to read a3 follows:

"(b) Sections 603 and 604 of this title shall not apply to any
proposed or nnal rule If the head of the agency certifies that
the rule will not, if promul,ated have a Ilgnlncant economic Impact
on a substantial number of smah entities. If the head of the agency
makes a certification under the "receding sentence, the agency
shall publish such certlficatlon in the Federnl Re,ilter at tbe time
of puMlcation of genersl noUce of proposed rulemaklnl 'tor the
rule or at the thne of publication of the nnal rule, along with
a statement providing the factual basis for such certiOcaUon. 1'he
agency shall provide auch certification and statement to the Chief
Counsel for Advocacy oUhe Small BUliness Administration.".

(b) Section 612 of title 6, United States Code, Is amended-
(1) In subsection (a), by strlklnt "the committees on the

Judiciary of the Senate and the louse of Representatives,
the Select Committee on Small Business of the Senate, ana
the Committee on Small Business of the 1I0use of Reprellef!tll
tlves" and Inlerting "the Committees on the Judiciary and
Small Buainess of the Senate and 1I0\lse of Representatlvea".

(2) In lubsectlon (b), by striking "hia views with reapect
to the" and Inserting In lieu thereof, "his or her views with
respect to compliance with thl. chapter, the adequac~ of the
rulel1laklng record with respect to amsll entitles and the.

SEC. 144. SMALl. BUSINESS ADVOCACY REVIEW PANELS.

(a) SMALL BUSINESS OUTREACH AND INTERAGENCY COORDINA
TION.- Section 609 of title 6, United Stales Code, is amended

(1) before "techniques," by inserting "the reasollabie use
or';

(2) In paragraph (4), after "entities" by Inserting "Includint:
sollcltin. and receiving comments over computer networks'd'

(3) by deelpatin. the current text as subsection (a); an
(4) by addin. the following:

"(b) Prior to publication of an Initial regulatory nexibility analy
sis which a covered agency I. required to conduct by this chapter-

"(1) a covered agency allall notify the Chief Counsei for
Advocacy of the Small Business Administration and provide
the Chief Counsel with Information on the potential impacts
of the proposed rule on small entities and the type lIf small
entities that anlght be atTected;

''(2) not later than 15 days after the date or ..~ceipt of
the materials described In paragraph (1) the Chief Counsel
shall idenUfy individuals recresentatlve or atTected smnll enti
tles for the purpose of obta ninl advice and recommendations
from those Individuals ahout the potential Impacts of the pro
posed rule'

"(3) the agency shall convene a review "nflel for Ruch
rule consisting wholly of full time Federal employees of the
office within the ••ency responsible for carrYing out the pro
posed rule, the Office of Inronnatlon and Regulat.ory Affairs
within t.he Office of Manogement and Budget, nnd U••, Cl~;,f

Counsel;
"(4) the panel ohnll review 3ny materin) the lll:elwy 11;\5

prepared In connection with this chapter, including Imy drnft

C
roposed rule, collect advice and reconnnendctior:s cf eurh
ndlviduol small entity representative Identified by the allMcy

after consultation Vllth the Chief Counsel, on Issues related
to subsections 60S(b), Illln1KI'0llhs (3), (<1) Illlli (~) nnd flO:\(cl;

"(6) not I"ter than 60 daya ufter t Ie date a covered !ll;<:lnry
convenes a review panel pursuant to parugll'lil. (3), tlw ~c\'lcw
panel shall report on the comments of the smull entity fell
resentatlves and Its findings as to iss\les related to sllhseclions
603(b), paragralJhs (3), (4) and (5) and 603(c), provided that
such report shall be made public as part of the rulemllking
record; and

"(6) where gpl'rol'riate. the agency shall modify the Ilro
posed nile, the Inltlnl regulatory Rellibility analysis or the
decision on wheth('r nn Inlti III regulatory flexibility a'lolY3is
Is required. I

"(c) An agency mny in Its discretion apply subsect:on (b, to
rules that the agency Inlends to certify under Ilubsectioil 605(b),
but the agenc1 believes may have a greater than de IOlnillli~ Impact
on a substantial number of small entities.

"(d) For purposes of this section, the term 'covel'c,1 agency'
mean. the Environmentai Prot.ectlon Agency and the Occu/,aUonal
Safety and lIealth Administration of the Department 0 Labor.

"(e) The Chief Counsel for Advocacy, In consultation with the
individuals Identified in subsection (b)(21 and with the Admlnla
trator of the Office of Information and I'egulntory AtTairs within
the Office of Mana,emenl and Budget, may waive the requirements
of subsections (b)(3), (b)(4), and (b)(5) by Including in the nllemoklng
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record a written finding, with reasons therefor, that those require
lIlents would nol advance the effecllve partlcip-ation of amall entillea
In the rutemaldng procesa. For purpoaea of thla subsection tbe
factors to be conaidered in makins auch a finding are as followa:

"(1) In developing a proposed rule, tbe extent to which
the covered agency conlulted with Indivlduala representalive
of affected slUall entitles with respect to the potential Impacts
of the rule and took luch concernslnio conalderation.

"(2) Special circumstances requiring prompt Issuance of
the rule.

"(3) Whether the requirementl of subsection (b) would pro
vide the Indlviclual. IdenUned in subsecllon (b)(2) with a
competitive advantage relatlve to other small entities.".
(b) SMALL BUSINESS ADVOCACY CHAIRPERSONS.-Not later than

30 days after the date of enactment of thia Act, the head of each
covered agency that has conducted a nnal regulatory Oexlblllty
analysis shall dealgnate a amall business advocacy chairperson
using existing personnel to the extent possible, to be responsible
for implementing thla section and to act aa permanent chair of
the agency's review panela established purauant to this aectlon.
SEC. 243. EFFECTIVE DATE.

'fhls subtitle shall become effective on the expiration of 90
days after the date of enactment of thla subUlle, except that auch
amendments shall not .pp'ly to Interpretative rulea for which a
noUce of proposed nllemaklng was published prior to the date
of enactment.
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